IN THE FEDERAL COURT OF AUSTRALIA
DISTRICT REGISTRY

No. V621 of 2005
IN THE MATTER OF ANSETT AUSTRALIA LIMITED
(ACN 004 209 410) & ORS (in accordance with the
Schedule attached) (All Subject to a Deed of
Company Arrangement}

. and

MARK ANTHONY KORDA and MARK FRANCIS
XAVIER MENTHA (as Deed Administrators of the
Companies)

CERTIFICATE IDENTIFYING EXHIBIT

This is the exhibit marked "MAK-49" produced and shown to MARK ANTHONY

KORDA at the time of swearing his affidavit dated 12 September 2005.

Before me:

MEANING OF
RACTITIONER WITHIN TH? .
F THE LEGAL PRACTICE ACT 1996

Exhibit "MAK-49"
Affidavit of Leon Zwier sworn 27 December 1001
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IN THE MATTER OF:

ANSETT AUSTRALIA LIMITED (A,C.N. 004 209 44 0) & ORS (in accardance with the
Schedule attached) (All Administrators Appointed) :

And

MARK FRANCIS XAVIER MENTHA AND MARK ANTHONY KORDA (as
. Administrators of the Companies)

Plaintiffs

AFFIDAVIT OF LEON ZWIER

DEPONENT: Leon Zwier o

SWORN : 27 Decembar 2001

On 27" December 2001, | LEON ZWIER, Solicitor of Level 21, 333 Collins Streat,

Melbourne [n the State of Victoria, say on oath:

1 | am a Partner of Arnold Bl‘f;:'ch Leibler, Solicitars, in Melboume. I have the caré
and conduct of this matter on behalf of the Plaintiffs. | am authorised to make
this Affidavit on behalf of the Plaintiffs, 1 make this affidavit in support of the
Application of the Plaintiffs for the relief sought in.this Application.

- WA Ay
” ——
Preparad by: ‘ dok‘ bLW

ARNOLD BLOGH LEIBLER

{awyers and Advisers . Soticitor's Code: 54
Level 21 ; DX 455 Melbourne
333 Collins Street Tel: 9229 9999
MELBOURNE VIC 3000 Fax: 9229 5300

Ref: LZ:DMM:01-1213869

#121681
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2 Save where | say 1o the éontrary. the matters deposed to in this Affidavit are
deposed to from my oWn pﬁrsonal knowledge of the facts. Where | depose to

matters from information or balief, | believe those matters to be true.

ANSETT COMPANIES UNDER ADMINISTRATION

3  There are 41 companies in ihe Ansett Group (‘the Anseit Group”) i respect of
which Mark Mentha and: Mark Korda (the Administrators”) have been

appointed voluntary administrators.

4 . For the purposs of this -éi‘fidavit | refer ta the meeting of creditors to be
convened for each of those 41 companies pursuant to Section 439A of the

Corporations Act as the Second Meeting of Creditors.
EXTENSIONS OF CONVENING PeRIOD FOR THE SECOND MEETING OF CREDITORS

5 On 1 October 2001, inl’ pracesding no. 3034 of 2001 (‘the Extansion
Applicatlon”), the Honou;é;‘_de Justice Galdberg ordered. on application by the
Administrators inter alia, {Hat the convening period for the Second Meeting of
Creditors of each of the companles comptised in the Ansett Group (other than
Ansett Australia and Afr New Zealand Engineering Services Pty Lid
(ACN 088 520 €96 (‘ANZES") be extended fo 12 December 2001. The
substantive grounds in support of that application are set out in an Affidavit of

Mark Mentha in the Extension Application.

i
IS

6 On 23 October 2001, ln proceeding No. V3052 of 2001 (%the Further

Extanslon Applicatien”), the Honourable Justice Goldberg ordered, on
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application by the Administrators inter alia, that the convening period for the
Second Meeting of Credité’?rs of ANZES also be extended to 12 December
2001. The substantive grounds in support of that application are set out in the
Affidavit of Leanne Kylie Chesser swom 23 October 2001 in the Further

Extension Applicatian.

i
R

7 On 5 December 2001, in prdceeding no. 3079 of 2001 (“the Third Extansion
Application”), the Honourable Justice Goldberg ordered, on application by the
Administrators inter alia, ti?*_at the convening period for the Second Meeting of
Creditors of each of the cc;mpanies comprised in the Ansett Group be further
extended until 22 January‘l‘zooz. The substantive grounds in support of that
application are set out in an earlier Affidavit sworn by me on 29 November 2001

in the Third Extension Application.

el T

SUMMARY OF ANSETT GROUP ASSETS & LIABILITIES

8 | am told by Damian Templeton, an employee of Andersen who is assisting the

Administrators. that the major assets and liabilities of the Ansett Group are as

follows:
. Major Assets

. Proceeds from Air New Zealand | $150 million
Settiement (less claims of the Hazelton
Administrator) -

. Dehbtors and other aviation assets $100 million
Property (freq_hold and leasehold) $300 million

. Equity in aircraft, rotables, spares, $300 million
regionols, engineering plant

.
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i
Liablllties

? Empioyee  Entllements as at 128730 milion |
September 2001 (Part of the
entitiements have been paid)

. Fuel suppliers . $20 million

» Hire Car Companies $1.5 million_ |

. Financiers .. $100 million +

» Telocommunication Suppliers $16 million

N Wiscellaneous Others (Golden Wing | $1.1 billion +
Members, trade suppliers, frequent flyer

{ naint holders, coupon creditors) l
®
g The Administraters have sold the Ansett Mainline business to @ consortium lead

by Solomon Lew and Lindsay Fox (‘Tesna"). When the sale of the Ansett
Mainline business is completed, Tesna will acquire certain of the assels and will
assume responsibllity for déﬁain employee liabilities. | am also told by Damian
Templeton that the estimated realisation of assets referred 1o above is
predicated upon the Tesn%x_ sale completing and the "unteste * yaluations of
aviation assets. If the Ansett Group is liguidated the liabilities may increase

R

significantly.

CoMMITTEES OF CREDITORS
10 At paragraphs 40 to 44 (Inclusivs) of Mark Mentha's affidavit sworn 8 October
2001 in proceedings No V3045 cof 2001 ("the MOU proceeding”), Mark Mentha

ld
deposed to the estimated $ize and composition of the Committees of Creditors

in the Ansett Group. Since that time, these estimates have been slightly

revised. : TQ,/L—\
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11 | am told by Damian Tempteton that there are 32 different members of the
Committees of Creditors m the Anseft Group. | am further told by Damian
Templeton that on current estimates, the Committees of Greditors comprise the
following major creditors 'é.f ihe Ansett Group who each have the following

estimated eXposures:

[ CREDXTOR REPRESENTATIVE | CREDITOR ORGANTSATION EXPOSURE AUD
:‘:.II;' {estimated)
(AVE OLIVER Australlan Manufacturing Workers®
Unlon
ALAIN CHRUN . Credit Lyonnals 420,890,000
' " | {sutjact to reslisation of aircraR)

BILL SHORTEN The!australlan Warkers’ Unlon 12,500,000
COLIN MASQON Ca|tex Austraiia Limited 12,000,000
SCOTT KERSHAW Qantas Alrways 9,960,001
DAVID BROWRNR Qaﬁ"-lnsurance {Australla) Ltd -

-:ﬂ." :
DAVID COX AAT Kings -
DENNIS TEEN pustralla Pask 450,000

. b
DOUG DUNLOP Ansatt Pilots Assaclation -
FOTIOS EGGLEZOS B Australia 3,460,848
GEOFF ARTHUR National Express Group (Australla) -
PI.'.V_I_I.td

e
GEORGE PROOS Avis Australia 1,481,165
GRANT 5ABIN Bureau of Metecralagy 346,765.82

: B

i A
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:
EREDITDR REPRESENTATIVE FREDITUR ORGANISATION EXPOSURE AUD
(estimated)
IAIN LANG Aystratlan Licensed Alreraft -
gngineers Assoclation
JOHN ALLEN Transpert Workers' Unlan 140,100,000
JOHN MIRANDA CPM: AusE Pty Ltd -
—JOHH PYERS Transport Industries Insurance 1,420,000
COLIN COAKLEY Flight Attandants agsociation  of 74,500,000
AUttralia .
t
KEVIN POTTER Natlone! Australia Bank 80,000,000
: (approximately)
STEVE WIDDOR Mabll Ol Australia Py Ltd 4,100,000
LINDA WNITE Australian Services Unfon -
.i'q
MARK BISSEY Future Brand FHA 764,291
PETER ALLEN 5 _McMIIIan Pty Ltd -
«
PETER DUFFY Unsecured Creditor - Nen Unlen 59,000
Employesa
PETER HOLLOWAY Alr New Zealand -
SAMANTHA SHARIF Airsarvices Australla 3,245,337
STEPHEN BYRON Canberra International Alrport 385,962
KN,
STEPHEN PARBERY Prentice Parbery Bariia -
TONY WHEELENS Commonwealth  Dapariment of 70,003
Trapsport and Reglonal Services
i
VICTORIA CHESSER Telstra 15,868,000

LAWRIE COX

Australian Fedaration of Air Pilots

:rl\l‘b AJ/\
!

b
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CREDITOR REPRESENTATIVE T CREDITOR ORGANISATION EXPOSURE AUD
(estlmatad)
PETER BYRNE Austialian Alrparts Asseclation -
| ToTAL 1 AUD 798,565,607
!
3
_
12 | am further told by Damian Templeton that there are -approximately 7,000

presently identified creditors of the entire Ansett Group apatt from:
(a) Employees (apprq;g;imately 16,000 as at 12 September 2001);

1
(b) Frequent Flyer Members who have accumulated unused frequent flyer

points (approx 2.7 million);

!

(c) Golden Wing Me}"hbers (approximately 1.3 millien) (nearly all Golden

Wing Members will also be Frequent Flyer Members);

(d) The holders of unpresented airline tickets with a face value of between
AUD $250 milion and AUD §300 million (“the Goupon Greditors™).
(The number af Coupon Creditars is incapable of estimation at this

time, however it may be as targe as 300,000 in number.)
B}

REQUIREMENTS UNDER SECTION 435A OF THE CORPORATIONS ACT & REGULATION 5.6.12

OF THE CORPORATIONS REGULATIONS

13 Pursuant to Section 439;{\.(3) of the Corporations Act 2001 (“‘the Act'), the

Administrators must convép"e the Second Meeting of Creditors by:

o i
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(a) giving written ndtf[:e of the meeting to as many of the company's

creditors as reasonably practicable; and

() causing notice of the meeting to be published:
(i) in a national newspapef, or
{ii} in each State or Territory in which the company has its

registered office or carfies on business, in 2 daily
it

newspaper that circulates generally in  that State or

Teritory:

B
W

at least 5 business days before the meeting.

iy
14 Pursuant to Section 439A(4) of the Act, the notice convening the Second

Meeting of Creditors must be accompa nied by a copy of:

(a) a report by the Administrators about each company in the Ansett

Group's business, property, affairs and financial circumstances; and '

(b) a statement setti?;g out the Administrators’ opinion about each of the

following mattersi-

(i) whether it would be in the creditors’ interests for the Ansett

Group, to execute a deed of compary arrangement;

(i) whether it would be in the craditors' interests for the

administration to end;

T
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Y

(i) whether it would be In the creditors’ interests for the Ansett

Groupto be wound up;

and the Administrators’ reasons jor those opinions; and
:

(c) if a deed of company. arrangement is to be proposed, a statement

setting out details of the proposed Deed.

45  Pursuant to Regulation 5:6.12(1) & (2) of the Corporations Regulations 2001

(‘the Regulatians’), the Admin.istrators must give notice in writing of the
Y
meeting by:

(a) delivering it persohally;

Fa

{b) sending it by pre-paid post;

(c) faxing it (if the person has a facsimile transmission number); or
i.

(d) lodging it with the document exchange (if the person has a document

exchange number to which notices may be sentto the persen).

ESTIMATED CosTS & PRACTICAL ‘Ij!FFICULTIES OF STRICT COMPLIANCE WITH SECTION

439A(3) OF THEACT & REGULATION 5.6.12 OF THE REGULATIONS

16 For the purpose of vollng at the Second Meeting of Creditors, the
Administrators intend to tteat each of the following classes of creditors as

creditars, namely!

.
{a) Frequent Flyer Point holders (estimated 2.7 million);

. o
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i
(b) Golden Wing Members (estimated 1.3 million);

y

(c) The holders of tickets which were unused as at 12 September 2001
no

(estimated 500,000);

(d) Lessors of aireraft,

{e) Landlords (estimated 540);
X

{f Employees in refétion to their entitiements (estimated 16,000);

(9) Ordinary trade supptiers (estimated 7,000). and
(2)] Financlers (estimated 34).

| am told by the Mark Mentha that the documentation to be enclosed in the
Notice to Creditors In anticapataon of the Second Meeting of Creditors in hard
caopy may constitute hund'r&ads of pages given that for each of the 41 companies
comptising the Ansett Group in administration, each company has its own
report and separate draft 'g;ﬁtline of a proposed Deed of Company Arrangement

and proxy forms.

Rothfield Print Management have provided to Andersen an estimate for a large
scate mailouft to 25,000 persons The estimate is approximatety $178,000 for
postage, printing and handlmg costs, and it assumes that each person is to be

provided with 150 pages of material. Therafore. assuming there are 4 million

_ persons to be notlfied, thql,ffcost could be as high as approximately $28 million

r
[

{(“the estimate"). However, it is likely that the estimate would be raduced due to

A Ao
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the economies of such a large scale mail-out, Further, the 4 million persons
may be reduced 1o approximately 3 million due to the overiap between Golden

Wing Members and Frequent Flyer Members.

1 am told by Mark Mentha that even if each of the 4 mlilion persons receive a
written notice of the Seco'ﬁd Creditors Meeting, he does not presently expect
more than about 5000 crelditors to appear in person at the Second Meeting of
Creditors. | am also told by Mark Mentha that the Administrators intend to ‘web

cast' the Second Meeting of Creditars, so that all creditors around Australia can

ocbserve it.

ALTERNATIVES TO PROPOSED ORDERS & DIRECTIONS

20

The Administratars have identified four alternative metheds for providing notice
of the Second Creditors meeting to all the creditors of the Ansett Group. The

four options are described below:

THE ADMINISTRATORS' OPTION

21

The Administrators place the notice of the Second Creditors Meeting and the
Reports to Creditors, outliges of Deed of Gompany Arrangements and any other
retevant documents (‘Accompanying Material’) on the following websites:

htp://www.ansett.com.aufadministrator and hitp://www.abl.com.au/administrator

(the Ansett Websites’). ;Further, a large advertisement would then be placed

in the fofllowing newspapers (in the size previously used in the MOU proceeding

and in proceeding no. V3083 of 2001 {(“the $195 million proceeding”);

R
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(a) Sydney Morning léi;érald;

{b) Sydney Daily Te1gglgra ph;

{c) The Age;

(3) Brisbane Courier f\ﬂail;

(e) Adelaide Advértig;lalr;
. (f) Perth West Austr“;lian;

(a) Canberra Times, '“I:d"

(h) Northern Territory News;

(i) Hobart Mercury; "

0] Australian;

(3] Australian Financlri@ Review; and
. t) Herald Sun;

on one occasion at least two woeeks before the Second Creditors Meeting. (‘the
Ansett Advertisement”) Lrhe Ansett Advertisement weuld give notice to all
creditors of the date of the Second Creditors Meeting and that Accompanying
Material is available on thé Ansett Websites, and that if any creditor requires a

hard copy of the documgntation it can obtain such a copy by calling the

Administrators hotline {“the Ansett Hotline"). The costs of the Ansett

TR
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Advertisement is estimated to be $60,000 (by contrast an advertisement in the
Law Notice secticn ordinarily placed n an * administration would cost
approximately $6,000). This option is the Administrators’ preference  ("the

Administraters’ Option®)..

The LETTER NOTICE OPTION

22

An alternative option is to place the notice and Accompanying Material on the
Ansett Websites (as above), and post to each of the identified creditors a one
page notice by ordinary pﬁa-paid post advising them that a copy of the notice

and Accompanying Material can be obtained from the Ansett Websites ar by

" calling the Ansett Hotline humber, together with the Ansett Advertisement {“the

Latter Natice Option").

THE FuLL NoTice OPTION

23 A further alternative is to s‘end to each of the creditors by pre-paid post a copy
of the notice and Accompénying Material and fo place the usual advertisement
in the Law Notice of the né:zvspapers {"the Fuli Notice Option™).

1,
THE SELECTION OPTION
24 A fourth option is to send a copy of the notice and accompanying material fo the

7000 ordinary trade creditors, and to each of the relevant trade unions, the

ACTU and the eredit card 'ﬁnanciers. and to place the notice and Accompanying

Material on the Ansett Webs«tes together with the Ansett Advertisement for the

s fa—
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nenefit of the remaining c;editors (frequent flyer point holders, Golden Wing

Members and Coupan Creditors) ("the Selection Optlon”).

There are advantages and disadvantages of each option. The advantages of
the Administrators’ Option is that it is the easiest, most cost effective and
efficient method of advising creditors generally of the Second Meeting of the
Ansett Group. It would sa\:e the Anselt creditors millions of dollars in postage,
thousands of hours of laié?ur handling and the costs of large scale printing.
Further, it provides a metﬁ&d for each of the creditors who express an interest
in the Second Creditors Méeting to obtain 2 hard copy of the documents if they

raquire one.

The disadvantages of the Administrators' Option is that arguably there is
potentially non- compllance wrth a strict and literal interpretation of s439A of the
Act and the Regulatsons Howaver in the context of the Ansett Administration
the Administrators contend that it is “reasonable” notice within the meaning of
s430A(4) of the Act. There are soma creditors who may not read the Ansett

Advertisement or who may not understand it.

The advantages of the L_etter Notice Option, is that it is a stricter form of
compliance with s439A of the Act and the Regulations. However, it is not as-
cost effective as the Administrators’ Option and although it is less costly than
the Full Notice Option, th% postage, labour and printing costs will still be very

significant.
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28 The advantage of the Full N]i::tice Qption is that the Administrators would strictly
comply with s439A of the A&t and the Regutations in that each creditor would
receive a Notice and Accompanying Materials. However, it would cost millions

of doliars In printing, postag%’; and labour.

29 Although the Selection Option has appeal, the disadvantage is that not all
employees are members o'f 4 union, and there is no obligation on the financiers
to notify credit card mr:z:snbers of the meeting.  Further, this option is.
discriminatory, and the Administrators  have previously adopted a non-
diseriminatory attitude viz the various types of creditors. it is however the
Administrators next favaur?{':;'i option.

o

DouBLE JEOPARDY

30  There is also a problem f__od.[ the Administrators should their recommendation to
adjourn the Second Meet};i:g of Creditors be accepted, If itis adjourned, the
Administrators are obliged pursuant io the Act and Regulations to give further
notice in writing to all crgditors of the data, time and place of the proposed
adjourned meeting. The Kdministrators intend to do so in using precisely the
same mechanism as this; Honourable Court determines is appropriate.  This
means that the notice fo the creditors will need fo be duplicated within

approximately 30 days aﬁ@r the Second Creditors Meeting on 28 January 2002,

A
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PREVIOUS WESBITE STATISTICS

31 | am told by lan Buchanaﬁ‘ the Web Environment Manager for Arnold Bloch
Leibler, that when the application relating to the MOU proceeding was placed
on the Ansett Websites and advertised, the Websites attracted thousands of

nisitors” with approximately 45,000 major hits, and more than a million pages of

information was downloaded,

. 32 in contrast, in early December 2001, when the 195 miilion proceeding was
placed on the Ansett Web?ites and adverfised, the Ansett Websites attracted a
few thousand visitors, with approximately 2,000 hits and about 20,000 pages of

information was downloaded.

Norice OF THIS APPLICATION B

33 On the morning of Friday 21 December 2001, | sent by facsimile a letter giving

notice of this Application and the reasons for it to each of;

. (a) The Australian Selcurities and Investment Commission (“ASIC™).
(b) Mr Max Casen of Clayton Utz, solicitors for Tesna;
- {c) Mr Josh Bornsfein of Maurice Blackburn Cashman, solicitors for the

ACTU and for 13 of the Unions.

34 | am told by Damian Templston that the Jetter was also distributed by email by

him o each of the members of the Commitiees of Creditors on Friday

PR NI

21 December 2001,
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35 The contents of the letter are set out below (omitting formal parts):

“As you know, | act on beh;:]rﬁ of the Ansett Administrators.

The Anselt Administrators informed the Federel Court on 20 Dec_ember
2001 that they presently intend to hold the second meeting of credjtors of
the Ansett Group on 28 January 2002,

For the purposes of that meeting 1he Ansefl Administrators intend to treat
each of the following classes of creditors as creditors for the purpeses of

yoting namely:-

(a) Frequent flysr point holders (2.6 million);
®) Golden Wing mem:bers (1.3 million);

{c} The holders Bf tickets which were unused as at
12-September 2001;

(d) Lessors of aircraﬁé;ﬂ

(e) {andlords; :

" Employees in relation to the their entitlernents;
() Ordinary trade su;:'{;h' ors; and

(h) Financiers

Of course the quantum “of the claims is yet to be determined. In

accordance with the regiilations the Ansett Administrators will make a

“ust estimate” in relation to unlfquidated or contingent claims, The Ansett
. Administrators intend to have regard to the books of Anselt in doing so.

The present intention of the Anseti Administrators is to comply as best
they can with their obligations under Section 439A but, in doing so, the
Administrators will acknowledge that i is difficult to provide more detailed
information.  In the circumstances the Ansett Administrafors will
recommend a deed of company arrangement in due course but also
propose fo adjourn the second meeling of credifors for a period of about
45 days to enable more detailed reparts {o be prepared and clrculated.

The second meeting of creditors on 29 January 2002 will principally deal
with the following matters namely.- -

'i‘.‘r

(a) A general report; .- '
i O( ) - ﬂ“"’\‘
i
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{(b) Approval of the T_é'sna transaction; and

{c) Approval of fees. i

'
As | indicated to the Court on 20 December 2001 ultimately it will be a
matter for the creditors fo determine whether or not they wish fa adjourn

the second meeting.

However, having regard t& the large numbers of creditors who ought to
receive notice of the méeting and having particular regard 10 the
requirements of Section 439A(3)(a) the Ansett Administrators intend io
issue an application today seeking directions in relaticn to how the second
meeting of creditors should be convened and held.  For example, the
Ansett Administrators are.concemed that if they are obliged to write 10
each and every frequent flyer point holder Golden Wing member and
other creditor the costs of doing $0 (in terms of postage alone} will exceed
millions of dollars. Moreover, the documentation to be enclosed in hard
copy may constitute hundreds of pages given that there are about 40
companies in administration and sach compeny has its own report and
separate draft outline of a deed. It will be difficult for the Ansett
Administrators to identify which of the craditors should receive which of
the reports. ty
The purpose of this letter is to give you as much notice as is reasonably
possible of the application which will be issued todey. It will be made
returnable on 4 January 2002 before Justice Goldbery in the Federal
Court. Kindly note that the Ansett Administrators do not intend to identify

a “contradictor” to oppose the making of the directions and orders.

The Anset! Administrators. will advertise the hearing in fegal nofices in
newspapers, that is by 4 .relatively inexpensive process which will cost
about $6,000. (By contrast, the large scale advertising for the previous
$195 million appfication was about $60,000).

Would you be kind enough to call either Leon Zwier (0407 818 136) or
Kirsten Frew over the Hofiday period should you wish to discuss the
matter furiher. Later today we will formally serve the applications.”

LT T

| am told by Damian Templeton that Notice of this Application will also be made

i national newspapers on 27 December 2001. A copy of the praposed wording

is set out below: s,

e
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"important Notice to All Anseit Craditors

By Application filed with tho Federal Court on 21 December 2001, the Anseft
Administrators seek directlons which will allow them to give notice of the
Second Meeting of Creditors currsntly scheduled for 29 January 2002 by
posting the Notice and accompanying material on the Ansett Administrators'
websites rather than by ordinary pre-paid post. The Application will be heard in
the Federal Court of Australia, 305 William Street, Melbourne at 10.15am on
Friday 4 January 2002. -

The Application and suppdrting affidavit material is available on the following
websilos:

hitp://www.ansett.com.au/administrator or hitp:/fwww.abl.com.aw/administrator
. or by calling the Administrators hotiina 13 13 65"
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SWORN by LEON ZWIE% at Lome in

December 2001 to give astuch notice of the issues was reasonably possible.
the State of Victoria on 27" December
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